58-59-101.

PROFESSI ONAL EMPLOYER ORGANI ZATI ON LI CENSI NG ACT

Part 1 - Definitions

Short title.

This chapter is known as the "Professional Enployer Organization Licensing Act."

58-59-102.

Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter

(1)

(2)
(3)
(4)

(5)

(6)

(7)

(8)

"Adj usted net worth" means stockholder's equity determi ned in accordance with

general |y accepted accounting principles, increased by the amunt of

obl i gati ons subordinated to clains of general creditors with a remaining term

to maturity in excess of three years, and mandatory redeenmabl e preferred stock

with a remaining termto redenption in excess of three years.

"Board" nmeans the Professional Enployer Organization Board created in Section

58-59- 201.

"Client conpany" nmeans a person or entity that |eases any or all of its

regul ar enpl oyees from a professional enployer organization

"Enpl oynent agreement” nmeans the witten agreenent between a professiona

enpl oyer organi zati on and each of its enpl oyees who are enployed for the

pur pose of being | eased as regul ar enpl oyees to client conpanies.

"Engage in practice as a professional enployer organization" nmeans to hold

onesel f out as a professional enployer organization, to | ease an enployee to

anot her person, or to receive any consideration for providing enpl oyee |easing
services or to expect paynent of any consideration for providing enpl oyee

| easi ng services or to expect paynent of any consideration for providing

enpl oyee | easi ng servi ces.

(a) "Fi nancial responsibility" means a denonstration of a current and
expected future condition of financial solvency evidencing a reasonable
expectation to the board that an applicant or licensee can successfully
engage in business as a professional enployer organization w thout
j eopardi zi ng:

(i) the interests of the enpl oyees of the professional enployer
organi zati on who are leased to a client conpany;
(ii) the interests of the client conmpany; and
(iii) the interests of the public.

(b) Fi nanci al responsibility may be determined by an evaluation of the tota
hi story concerning the licensee or applicant for licensure, including
past, present, and expected condition and record of financial solvency
and busi ness conduct.

"Lease agreenment” neans the written agreenent between a professional enployer

organi zation and a client conpany in accordance with which the professiona

enpl oyer organi zation | eases enpl oyees to the client conpany and the client
conpany | eases individuals fromthe professional enployer organization.

(a) "Prof essional enployer organization," "enpl oyee |easing conpany," or
"| easi ng conpany" neans a person who by contract, or otherw se, agrees
to enploy a majority of a client's workforce where enpl oyer
responsibilities for those enployees are in fact allocated between or
shared by the professional enployer organization and the client.

(b) The enpl oyer responsibilities are considered to be allocated between or
shared by the professional enployer organization and the client whenever
the agreenment between the client and the professional enployer
organi zati on expressly provides for such allocation or sharing or
whenever a factual analysis of the client's business reveal s such
al l ocation or sharing.



(9)

(10)

(11)

(12)

(13)

(14)
(15)

(c) The term "professional enployer organization arrangenent"” shall be
liberally construed so as to include any and all arrangenments neeting
the criteria for professional enployer organizations regardless of the
term used.

(d) The foll owi ng arrangenments are not professional enployer organization
arrangenents for purposes of this chapter
(i) arrangenents wherein a person, whose principal business activity

is not entering into professional enployer organization
arrangenents, shares enployees with a commonly owned conpany
within the nmeaning of Sections 414(b) and (c) of the Interna
Revenue Code of 1986, as anended, and which does not hold itself
out as a professional enployer organization;

(ii) arrangenents by which a person assunmes responsibility for the
product produced or service perforned by that person or his agents
and retains and exercises primary direction and control over the
wor k performed by the individuals whose services are supplied
under the arrangenents;

(iii) a tenmporary hel p arrangenent, whereby an organization hires its
own enpl oyees and assigns themto a client to support or
suppl enent the client's workforce in special work situations such
as enpl oyee absences, tenporary skill shortages, seasona
wor kl oads, and speci al assignnents and projects; provided,
however, that the tenporary hel p arrangenent excludes arrangenents
where the majority of the client's work force has been assigned by
a tenporary help organi zation for a period of nmore than 12
consecutive nonths; and

(iv) any person otherw se subject to |icensure under this chapter if,
during any fiscal year of the person, the total gross wages paid
to enpl oyees by the person in this state during such period under
one or nore professional enployer organi zation arrangenents do not
exceed 5% of the total gross wages paid to all enployees enpl oyed
by the person during the same period, and provided further, that
t he person does not advertise or hold itself out to the public as
provi di ng arrangenents denomi nated as "professional enployer" or
"enpl oyee leasing" in this state.

"Regul ar enpl oyee" means an individual who is an enpl oyee of a professiona

enpl oyer organi zation for the purpose of being placed by the professional

enpl oyer organi zation as a regular full-time or regular part-tinme enpl oyee of

a client conpany.

"Represent oneself as a professional enployer organization" means to hold

onesel f out by any means as a professional enployer organization

"Tenporary enpl oyee," as may be further defined by rule, means an individua

who is an enpl oyee of, registered for tenporary assignnment by, or otherw se

associated with a tenporary hel p conpany that engages in the assignnment of

i ndi vidual s as tenporary full-tine or part-time personnel to fill assignnents

with a finite ending date to another independent entity.

"Tenporary hel p conpany," as may be further defined by rule, neans a person or

entity that provides tenporary enployees to fill assignnents with a finite
endi ng date to another independent entity in special, unusual, seasonal, or
tenporary skill shortage situations.

"Total adjusted liabilities" nmeans total liabilities as stated in an audited

financial statenment |ess obligations subordinated to clains of genera
creditors with a remaining termto maturity in excess of three years.

"Unl awf ul conduct" is as defined in Sections 58-1-501 and 58-59-501
"Unprof essional conduct” is as defined in Sections 58-1-501 and 58-59-502.

Part 2 - Professional Enployer Organization Board



58-59-201.

(1)

58-59-301.

(1)

(2)

58-59-302.

Boar d.

There is created the Professional Enployer Organization Board consisting of:

(a) three nenbers who are owners or officers of separate |licensed
pr of essi onal enpl oyer organizations within this state;

(b) one nmenber who is an owner or officer of a client conpany; and

(c) one nmenber fromthe general public.

The board shall be appointed and serve in accordance with Section 58-1-201

(a) The duties and responsibilities of the board shall be in accordance with
Sections 58-1-202 and 58-1-203.

(b) The board shall designate one of its nenbers on a permanent or rotating
basis to:

(i) assist the division in review ng conplaints concerning the
unl awf ul or unprofessional conduct of a |icensee; and
(ii) advise the division in its investigation of these conplaints.

(c) A board nenber who has, under Subsection (3)(b), reviewed a conplaint or
advised in its investigation is disqualified fromparticipating with the
board when the board serves as a presiding officer in an adjudicative
proceedi ng concerning the conpl aint.

Part 3 - Licensure
Li cense required - License issuance.
A license is required to engage in practice as a professional enployer
organi zati on, except as specifically provided in Section 58-1-307 or 58-59-
igg'division shall issue to persons qualified under the provision of this

chapter a license as a professional enployer organization.

Qualifications for |icensure.

Each applicant for licensure as a professional enployer organization shall

(1)
(2)
(3)

(4)

(5)
(6)

(7)

subnit an application in a form prescribed by the division;
pay a fee as determ ned by the departnment under Section 63-38-3.2;
provi de docunentation that the applicant is properly registered with:
(a) the Division of Corporations and Conmercial Code;
(b) the Division of Wrrkforce Information and Paynent Services in the
Depart ment of Workforce Services, for the purposes of Title 35A, Chapter
4, Enpl oyment Security Act;
(c) the State Tax Conmi ssion;
(d) the Internal Revenue Service; and
(e) any other agency identified by rule that is determ ned by the division
and the board as necessary for a person engaged in practice as a
pr of essi onal enpl oyer organi zation;
provi de docunentation satisfactory to the division and the board that
enpl oyees | eased by the professional enployer organization to any client
conpany are covered by workers' conpensation insurance pursuant to Section
34A-2-103;
provi de evidence to the division and the board of financial responsibility, as
this evidence is prescribed by rule;
submt to the division a certified audit performed by an i ndependent certified
public accountant showi ng at |east an adjusted net worth of $50,000 or 5% of
total adjusted liabilities, whichever is greater
provi de evi dence satisfactory to the division of the financial responsibility
of any self-funded or partially self-funded i nsurance plan as defined by rule
whi ch neets the follow ng requirenents:



(8)

(9)

(10)
58- 59- 303.

(1)

(2)

(3)

58-59-304.

58-59- 305.

(a) the self-funded or partially self-funded plan has purchased adequate
excess | oss insurance to prevent material adverse inpact on the
financial condition of the professional enployer organi zation;

(b) the plan uses a third-party administrator licensed by the state in which
the third-party adnministrator is domcil ed;

(c) the sel f-funded nature of the self-funded or partially self-funded plan
is disclosed to each eligible enpl oyee; and

(d) all self-funded or partially self-funded plan assets, including
partici pant contributions, are held in a trust account;

provide, for a crimnal background check by the division, the nanme of:

(a) any person who has control of or a controlling interest in, as defined
in Section 16-10a-102, the professional enployer organization;

(b) any officer or director of the professional enployer organization; and

(c) any responsi bl e manager of the professional enployer organi zation or
ot her person if the manager or person has signhatory authority over
fiduciary funds;

provi de evi dence satisfactory to the division that the responsi ble nanagers of

t he professional enployer organization have educati on and experience in the

conduct of business that denonstrate a reasonabl e expectation that the

pr of essi onal enpl oyer organization will be managed with the skill and

expertise necessary to protect the interests of its enployees, client

conpani es, and the public; and

provi de evi dence that the applicant is of good noral character

Term of |icense - Expiration - Renewal .

The division shall issue each |icense under this chapter in accordance with a
one-year renewal cycle established by rule. The division my by rule extend
or shorten a renewal period by as nmuch as six nonths to stagger the renewa
cycles it adm nisters.
At the tinme of renewal the |icensee shall show satisfactory docunentation in
accordance with Section 58-59-306 of each of the follow ng renewa
requi renents:
(a) current evidence of financial responsibility; and
(b) current evidence of financial responsibility in all self-funded

i nsurance prograns.
Each |icense automatically expires on the expiration date shown on the |icense
unl ess renewed by the licensee in accordance with Section 58-1-308.

Repeal ed.

Exenptions fromlicensure.

In addition to the exenptions fromlicensure in Section 58-1-307 the follow ng are
exenpt fromlicensure under this chapter

(1)

(2)

58- 59- 306.
(1)
(2)

rel ated conpani es under commn ownership that are not individually considered
prof essi onal enpl oyer organi zati ons under this chapter which conbi ne enpl oyees
of one conmonly owned conpany with enpl oyees of another commonly owned conpany
on either a tenporary or regular basis; and

a professional enployer organization, which is not donmiciled in this state,
and which enploys | ess than 25 enpl oyees working within this state.

Fi nanci al responsibility.
To maintain a license in good standing, a professional enployer organization

shall denpbnstrate financial responsibility.
Fi nanci al responsibility shall be denobnstrated on:



58-59-

58-59-

58-59-

58-59-

(a) a quarterly basis by providing the division wth:
(i) evi dence from an i ndependent certified public accountant, in a
formprescribed by the division, that all federal, state, and
| ocal withhol ding taxes, unenploynment taxes, FICA taxes, workers
conpensati on prem uns, and enpl oyee benefit plan prem uns have
been paid; and
(ii) any other relevant information the division considers appropriate,;
and
(b) an annual basis by providing the division wth:
(i) an audited financial statenent prepared in a form prescribed by
the division in an independent certified public accountant that
i ncludes a review of the paynent of all federal, state, and |loca
wi t hhol di ng taxes, unenploynent taxed, FICA taxes, workers'
conpensati on prem uns, and enpl oyee benefit plan prem uns; and
(ii) any other relevant information the division considers appropriate.

307. Records and reports protected.

Notwi thstanding Title 63, Chapter 2, Governnment Records Access and Managenment Act,
financial information submitted to the division by or at the request and direction
of an applicant or licensee for the purpose of supporting a representation of
financial responsibility is confidential, is not for public inspection, and is not
subj ect to discovery in civil or adm nistrative proceedi ngs.

308. No guarantee.

By licensing and regul ati ng professional enployer organizations under this chapter,

the state:

(D does not guarantee any right, claim or defense of any professional enployer
organi zation, client conpany, regul ar enployee, or other person

(2) does not guarantee the financial responsibility or solvency of any
pr of essi onal enpl oyer organi zation; and

(3) does not waive any right, claim or defense of imunity that it may have under
Title 63, Chapter 30, Utah Governnental |nmunity Act, or other |aw

Part 4 - Denial of Licensure
401. Gounds for denial of license and disciplinary proceedings.

The division may refuse to issue a |license to an applicant, refuse to renew the
license of a |icensee, revoke, suspend, restrict, or place on probation the |icense
of a licensee, issue a public or private reprimand to a licensee, and issue cease
and desist orders in accordance with Section 58-1-401

402. Court intervention.

If a professional enployer organization is operating without a |icense or the
financial condition of a licensee is inpaired to the extent of posing a significant
threat to the public, the division may file a conplaint in district court asking
for:

(D i njunctive relief;

(2) t he appoi ntnment of a receiver;

(3) the sale of the conpany to a third party;

(4) the liquidation of the conpany; and

(5) any ot her appropriate renedy.



58-59-501.

Part 5 - Penalties

Unl awf ul conduct.

Unl awf ul conduct i ncl udes:

(1)
(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

58-59-502.

engaging in practice as a professional enployer organization w thout a

i cense;

of fering an enpl oyee a sel f-funded nmedi cal program unless:

(i) the program provides its benefits under an enpl oyee benefit plan that
conplies with 29 U S.C. Sec. 1143 et seq.; and

(ii) the programis nmaintained for the sole benefit of eligible plan
parti ci pants;

m srepresenting that any self-funded nmedical programit offers is other than

sel f-funded;

offering to its enpl oyees any self-funded or partially self-funded nedi ca

pl an wi thout delivering to each plan participant a sumrary plan description

that accurately describes terns of the plan, including disclosure that the

plan is self-funded or partially self-funded;

provi di ng | eased enpl oyees to any client conmpany under any provision, term or

condition that is not contained in a clearly witten agreenent between the

pr of essi onal enpl oyer organi zati on and client conpany;

any willful, fraudulent, or deceitful act by a |icensee, caused by a |licensee,

or at a licensee's direction, that causes material injury to a client conpany

or enployee leased to a client conpany;

failing to maintain or ensure that client conpanies maintain in full force and

ef fect required workers' conpensation insurance on all |eased enployees in

accordance with Utah | aw pursuant to Section 34A-2-103;

failing to pay in atinmely manner any federal or state incone tax

wi t hhol di ng, FI CA, unenpl oynent tax, enployee insurance benefit prem um

wor kers' conpensation premium or other obligation due and payable directly as

a result of engaging in business as an enpl oyee | easi ng conpany; and

failing to conply with federal |aw regardi ng any enpl oyee benefit offered to

an enpl oyee.

Unpr of essi onal conduct.

Unpr of essi onal conduct i ncl udes:

(1)
(2)
(3)
(4)

(5)

(6)

failing to establish, maintain, or denpnstrate financial responsibility and
managenment conpetence while |licensed as a professional enployer organization;
failing to maintain proper registration with any agency for which registration
is required as a condition of licensure under this chapter
failing to maintain current | ease agreenents and enpl oynent agreenments in
appropriate formand content as required under this chapter
failing to informthe division of a change in ownership, in the address of its
owners or officers, or in its principal business address or change in any
responsi bl e manager of the professional enployer organizati on who has
signatory authority over conpany funds within ten days after the change;
failing to nmaintain and nmake avail abl e, upon request, to the division and the
licensee's workers' conpensation insurance carrier
(a) the nane and federal identification nunber of each client conpany;
(b) the nunber and, if good cause is shown, the nanmes of all covered
enpl oyees provided to each client conmpany; and
(c) the total eligible wages and workers' conpensation prem uns due to the
carrier for the enpl oyees provided to each client conpany;
failing within 30 days to notify the division and the |licensee's workers
conpensation insurance carrier of the initiation or term nation of a
relationship with a client conpany;



(7)

(8)

58-59-503.

(1)
(2)
(3)

failing within ten days to notify the division of the failure to pay when due
an ampbunt exceedi ng $5,000 of any of the followi ng obligations: any federal or
state incone tax, withholding tax, FICA unenploynment tax, enployee insurance
benefit prem um or worker conpensation prem uny and
any of the followi ng events unless the |icensee first obtains witten approva
fromthe division for that event:
(a) the sale or transfer of a majority of the enpl oyee |easing contracts of
the |icensee;
(b) the sale or transfer of a majority of the physical assets of the
i censee;
(c) the sale or transfer of nore than 25% of the ownership interest of a
i censee by any neans including the sale, transfer, or issuance of a
menber interest inalinmted liability conpany, the sale, transfer, or
i ssuance of a nmenber interest in a partnership, the sale, transfer, or
i ssuance of a ownership interest in a |licensee in any other manner other
than the sale or transfer of publicly traded shares of a corporation
af fected through a public exchange or narket; and
(d) entering into one or nore contracts, other than enpl oyee | ease
agreenents with enpl oyee leasing clients, which commits the |icensee to
make future paynents to any person or persons in amounts which in tota
exceed the equity of the business for paynent of service provided to or
for the licensee.

Penalty for unlawful conduct.

Any person who vi ol ates Subsections 58-59-501(1) through (4) is guilty of a
third degree felony.

Any person who vi ol ates Subsections 58-59-501(5) through (9) is guilty of a
cl ass A mi sdemeanor.

Any person who has engaged in unlawful conduct nmay be assessed the costs
associated with the investigations, disciplinary proceedi ngs, court

proceedi ngs, or other actions to enforce the provisions of this act.
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